The Fourth Geneva Convention prohibits the forcible transfer or deportation of civilian populations and classifies this action as a grave breach of the laws of war. However, attempts to prosecute this grave violation are hindered by an exception for evacuations of the civilian population for imperative military reasons, which has yet to be satisfactorily defined, either in scholarly literature or in the law. This article analyses the drafting history of the Geneva Convention provisions, the practice of international tribunals, the practice of States, and the practice of international and regional human rights organisations to establish a concrete definition of this exception so that international criminal prosecutors can prosecute confidently this grave war crime and defendants are assured of appropriate notice of all elements of this crime.
Introduction
On 11 July 1995, Bosnian Serb forces took control of the UN 'Safe Zone' of Srebrenica in Bosnia. 1 The forces carefully separated the military-aged men from the women, children, and elderly of the Bosnian Muslim population in the town. 2 They then forced the women, children, and elderly onto buses bound far from their homes and loved ones. 3 The journey was rough and those who could not make it were either shot on the spot or simply left to die. 4 Those who survived the journey found themselves in the tent city of Tuzla in the Bosnian Free Territory with very little means of making a living and no knowledge of the whereabouts or fate of their loved ones, friends, and neighbours. 5 Those most vulnerable in society were forced to begin their lives anew in an unknown place because of the sheer inhumanity of the Bosnian Serb militias.
Not only are these acts a clear violation of the 'laws of humanity and the dictates of the public conscience' , 6 they are also a violation of the laws of war as codified in Article 49 of the Geneva Convention Relative to the Protection of Civilian Persons in Time of War of 12 August 1949 (Geneva IV) 7 and Article 17 of Additional Protocol II to the Geneva Conventions of 12 August 1949 (Additional Protocol II). 8 Article 49 of Geneva IV prohibits 'individual or mass forcible transfers, as well as deportations of protected persons from occupied territory to the territory of the occupying power or to that of any other country' . 9 Article 17 of Additional Protocol II prohibits the 'displacement of the civilian population' and states that 'civilians shall not be compelled to leave their own territory for reasons connected to the conflict' . 10 In addition, Article 147 of Geneva IV declares 'unlawful deportation or transfer' 11 to be a 'grave breach' of the Convention for which States have heightened obligations to arrest, prosecute, and punish violators. 12 Despite the vehemence of the condemnation of these practices in international law, the practical application of the prohibition in Article 49 of Geneva IV is complicated by an exception for evacuations of the civilian population if 'imperative military reasons so demand'. 13 As elaborated below, this exception has not yet been systematically analysed. A more precise definition of an evacuation for imperative military reasons is required to ensure the just and rigorous application of the prohibition.
This article analyses the drafting history of the provisions, the practice of international tribunals, the practice of States, and the practice of international and regional human rights organisations to establish a concrete definition of what imperative military reasons would be sufficient to justify a forcible transfer or deportation in grave breach of the Geneva Conventions and the procedure that must be followed during the course of a lawful transfer or deportation.
Contribution to ongoing scholarly debate
International humanitarian law attempts to balance the needs of the military with protections for the human rights and dignity of civilians caught up in conflict. States drafting the laws of war wanted to ensure that their militaries retained enough flexibility to achieve military victory at the same time that they wanted to protect their own civilians and military from the indignities of war. 14 to which the law succeeds in this balance, and ways in which it can improve. 15 This article contributes to this debate by providing the first in-depth doctrinal analysis of the specific balance between the needs of the military and protections for civilians in the case of forcible transfer or deportation. In drafting provisions on forcible transfer and deportation, states wrote in an exception for the needs of the military that differed from the common wording of 'military necessity' used elsewhere in the Geneva Conventions. This exception, therefore, represents an attempt by states to balance the needs of the military with the needs of humanity in a different way. The ensuing analysis of this exception adds a new dimension to the general scholarly debate.
Drafting history
The prohibition on forcible transfer and deportation has a long history in the law of war. As early as the 1863 Lieber Code instructing the United States Army during the American Civil War, the nations of the world have prohibited their armies from 'carr[ying civilians] off to distant parts' . 16 The Lieber Code was the first modern code of war to regulate the conduct of a national army towards its enemy and is generally considered to be a basis for the modern law of war. 17 In 1899, the international community began to codify the existing customary laws of war in a series of conferences known as the Hague Conferences. 18 Although the resulting Hague Conventions and Regulations do not contain explicit provisions prohibiting the forcible transfer or deportation of civilians, such an act would be a violation of Article 46 of the Hague Regulations of 1907 that protects 'family honour and rights, the lives of persons, and private property' . 19 Tearing a civilian away from their family, home, and country is a grave violation of the rights to family and private property and, therefore, a violation of the Hague Regulations of 1907.
In fact, the International Military Tribunal (IMT) at Nuremberg prosecuted such acts as war crimes and used these Hague Regulations provisions as evidence that the acts had been criminalised during the Second World War. 20 fact because prosecution for a crime that was not criminalised at the time it was committed would have been a serious violation of the criminal law principle of nullum crimen sine lege (no crime without law) and, therefore, a serious violation of the defendants' human rights. The Tribunal's analysis on this issue was an important complement to the fact that Article 6(b) of the London Charter establishing the Tribunal explicitly criminalised 'deportation to slave labour or for any other purpose of civilian population of or in occupied territory'. 21 The mass forcible transfers and deportations committed during World War II were also prosecuted by the courts created by Allied Control Council Law No. 10 in Allied-occupied Germany immediately after the war. 22 Allied Control Council Act No. 10 largely duplicated the London Charter and also criminalised 'deportation to slave labour or for any other purpose of civilian population of or in occupied territory' . 23 The horrors of the mass forced deportations perpetrated by the Nazis during World War II motivated the inclusion of an explicit provision on forcible transfer and deportation in the Geneva Convention of 1949. 24 The International Committee of the Red Cross (ICRC)'s original proposal for the Convention called for an absolute prohibition on all deportations and transfers from occupied territories. 25 The ensuing negotiations on the text of the Conventions led to the inclusion of the prohibition only of 'forcible' deportations and transfers to allow for deportations and transfers with the consent of those transferred. These negotiations also led to an exception for evacuations of civilians 'if the security of the population or imperative military reasons so demand'. 26 This exception was added to reflect the realities of warfare in which transfers and deportations may be necessary to protect both the security of the civilian population and the integrity of the military operation.
Acts of forcible transfer and deportation have been prohibited in the law of war since the law's inception with the 1863 Lieber Code and the Hague Regulations of 1907. This prohibition was based on a desire to protect civilians' rights to home and family life. 27 The demand to protect these rights from the specific violation of forcible transfer or deportation was made all the more urgent and necessary by the horrors of Nazi deportations and transfers during World War II. For this reason, the negotiators of the Geneva Conventions of 1949 were certain to explicitly prohibit these crimes. It is clear from the ICRC's Commentary and other analyses of the Convention's drafting history that the prohibition was motivated by a desire to prevent the horrors of World War II. 28 However, the motivation behind the inclusion of the exception for evacuations and the precise exception for and definition of imperative military reasons is less clear from these analyses. Therefore, it is necessary to analyse other sources of law to be able to apply the provision with the exactitude and consistency that justice requires. 
The practice of international and internationalised criminal tribunals
The International Military Tribunal at Nuremberg was the first international criminal tribunal to be established and the first to prosecute the actions that constitute the war crime of forcible transfer or deportation. 29 The IMT convicted 18 of the defendants of war crimes relating to the forcible deportation of Jewish and other civilian populations from occupied territory. 30 The IMT judgment raised no question that the mass deportation of civilian populations on the basis of their ethnicity could ever be justified by imperative military reasons. Instead, the IMT unequivocally declared that: Such deportations were contrary to international conventions, in particular to Article 46 of the Hague Regulations, 1907, the laws and customs of war, the general principles of criminal law as derived from the criminal laws of all civilized nations, the internal penal laws of the countries in which such crimes were committed, and to Article 6 (b) of the Charter. 31 In contrast, the tribunals created by Allied Control Council Law No. 10 in Allied-occupied post-war Germany did contemplate the possibility of justifying for military reasons the forced deportations perpetrated by the Nazis. In The United States v William List and Others before the United States Military Tribunal at Nuremberg, German army group commander Lothar Rendulic was acquitted of the war crime of forced deportation on the basis that his actions were justified by military necessity. 32 Rendulic was charged with crimes allegedly committed during the mass German army retreat through the Norwegian province of Finnmark in 1944. 33 The mass retreat was precipitated by a treaty agreement between Finland and Russia that raised the distinct possibility that the Russian army would pursue the German army throughout Scandinavia in defence of Finland. In fear that the Russian army was in close pursuit, the retreating German army instituted a scorched earth policy that included the mass evacuation of the civilian population from Finnmark. At the time, German intelligence on Russian military intentions was slim and there was every indication that the Russian army had the ability to destroy the German army completely. 34 The tribunal held that Rendulic's actions were justified by 'urgent military necessity' because Rendulic reasonably believed, with the information available to him at the time, that they were necessary 'as a precautionary measure against an attack by superior forces' . 35 Therefore, according to the jurisprudence of the United States Military Tribunal at Nuremberg, a forcible transfer of the civilian population may be justified by the potential for an overwhelming attack by superior military forces.
Conversely, in the case of The United Kingdom v Erich von Lewinski, the British Military Court at Hamburg established by the same Allied Control Council Act declined to accept the defendant's military necessity defence for an act of forced deportation. 36 The case concerned the forced deportations of civilians in German-occupied territory in Russia to labour 29 camps outside the country. 37 The defendant argued that these forced deportations were required by military necessity because the German army needed the labour of these civilians to sustain the military effort, and that deporting these civilians prevented the Russian army from later conscripting these civilians into military service and, therefore, gaining distinct military advantage. 38 The tribunal declined to accept these arguments and the defendant was convicted on all charges. 39 Crippling the enemy's personnel resources and providing labour for munitions and other military-related factories undoubtedly provide a distinct military advantage, yet the tribunal refused to accept these advantages as adequate justification for the forcible deportation of the civilian population. Therefore, a military reason that is imperative enough to justify a forcible transfer or deportation must be more than the simple reason that the action provides a distinct military advantage.
The judgments of international criminal tribunals after the entry into force of the Geneva Conventions provide further criteria for the application of the imperative military reasons justification to forcible transfer and deportation. In particular, the International Criminal Tribunal for the former Yugoslavia (ICTY) and the Extraordinary Chambers in the Courts of Cambodia (ECCC) have attempted to systematically apply the Geneva Convention provisions on forcible transfer and displacement to crimes within their respective jurisdictions.
The ICTY was the first international criminal tribunal to tackle this question after the entry into force of the Geneva Conventions. In the Krstić case, the ICTY discussed several criteria for the determination of whether a forcible transfer or displacement was truly a legally justifiable evacuation for imperative military reasons. 40 The defendant was charged with the crime against humanity of forced displacement for the forcible transfer of civilians from the Srebrenica area described supra in this paper. 41 Although the defendant was not charged with a war crime, the tribunal had to determine whether the displacement could be justified by one of the exceptions in Article 49 of Geneva IV because it would not be a crime against humanity if committed with grounds recognised in international law. 42 The first question that the tribunal asked was whether there was in fact a military threat present in the area from which the civilians were displaced. 43 The tribunal determined that there was no military threat because Bosnian Serb forces had easily taken the town of Srebrenica and the UN forces present did not have the mandate to retaliate with military force. 44 However, the tribunal did not finish its analysis there. It also discussed the importance of the displacement being conducted in a manner consistent with an evacuation. 45 It concluded that the atmosphere of terror in which the displacement was conducted and the evidence of advance planning of the displacement demonstrated that the displacement could not have been an evacuation for imperative military reasons. 46 The atmosphere of terror demonstrated that the true goal of the displacement was to harm the Bosnian Muslim civilians against whom 37 the Bosnian Serbs held persecutory animus. 47 The advanced planning demonstrated that it could not have been an action taken in response to an unexpected and imperative military need. 48 Overall the tribunal held that, for a forced transfer or deportation to be justified as an evacuation for imperative military reasons, there must be an actual military threat, the displacement must be carried out in a manner conducive to the eventual return of the civilians, and the displacement must not have been planned in advance.
The ICTY further developed these criteria in the Naletilić & Martinović case. 49 The defendants in this case were charged with war crimes related to several alleged acts of forcible transfer or deportation committed during the Yugoslav war. 50 The tribunal only discussed the potential justification of imperative military reasons for one of these acts: the displacement of the Bosnian Muslim population from the town of Sovići in May 1993. 51 The tribunal concluded that this displacement was not a lawful evacuation for imperative military reasons because no imperative military reasons existed, there were no attempts to return the civilian population after the cessation of hostilities, Bosnian Serb forces took actions (such as burning down houses) that would have made it impossible to return the population, and the civilians were deliberately transferred outside of occupied territory when they could have been easily transferred within occupied territory. 52 In addition to the requirement of an actual military reason established in Krstić, the decision in Naletilić & Martinović establishes a requirement that persons conducting a true evacuation for imperative military reasons actually return the civilian population after the cessation of hostilities, and that they not take actions to thwart the potential return of the population.
The ICTY Appeals Chamber's judgment in Stakić established the additional criterion that the circumstances justifying the civilian displacement not be the creation of the forces conducting the displacement. 53 The case concerned charges of forcible transfer as a crime against humanity relating to the transfer of civilians from the town of Prijedor. 54 The defendant argued that the transfer was a legal evacuation for the security of the civilian population because the humanitarian situation in Prijedor was so dire that the civilian population would not be able to survive if it remained in the town. 55 The tribunal determined that, although the humanitarian situation was indeed dire, it could not justify a forcible transfer because the situation was the result of the Bosnian Serb forces' destruction, confiscation, and redistribution of objects necessary for survival from the civilian population. 56 Although this determination was made in response to an attempted justification for humanitarian reasons, it could easily be applied to an attempted justification for imperative military reasons. For example, if a military deliberately retreated through a heavily populated area and then claimed that it had to evacuate the civilian population along the way for imperative military reasons, this justification would not be legal. In these circumstances, the military has deliberately created a situation in which the civilian population stood in the way of their retreat and needed to be transferred for imperative military reasons and, therefore, it cannot claim the exception under international humanitarian law. 47 In Brdanin, the ICTY reiterated the importance of the return of the civilian population after the cessation of hostilities. 57 This case concerned crimes against humanity (forced deportation and other inhumane acts) charges relating to the forcible transfer of civilians from municipalities within the Autonomous Region of Krajina. 58 The tribunal dismissed the defendant's attempted justification for imperative military reasons by stating:
The Trial Chamber notes that decisions to either of the said effects [the security of the population or for imperative military reasons] would have required that persons thus evacuated shall be transferred back to their homes as soon as hostilities in the area in question have ceased, which did not happen in the present case. 59 Therefore, an evacuation that becomes permanent and where there is no attempt to return the civilian population after the cessation of hostilities cannot be a legal evacuation for imperative military reasons.
In Blagojević & Jokić, the ICTY elaborated on both the definition of an imperative military reason and the requirements for a lawful evacuation. 60 The tribunal defined imperative military reasons as 'overriding' military reasons and stated that, to determine whether the military reasons were in fact overriding, 'the trier of fact will consider whether there was in actual fact a military or other significant threat to the physical security of the population, and whether the military operation in question was "imperative".' 61 Although the use of the word 'imperative' without any further definition still gives the interpreter significant leeway, this definition provides the important clarification that not every military reason or operation is imperative and that only those reasons and operations that are vital to the success of the overall military operation are sufficient to justify a forcible transfer or deportation. On the facts of the case relating to the forced transfer from the Srebrenica area, the tribunal held that the transfer could not be justified by imperative military reasons despite the fact that the armed forces had consistently referred to the action as an 'evacuation'. 62 The tribunal also discussed the specific requirements for the conduct of a lawful evacuation and stated, '[i]t is incumbent upon the evacuating party to ensure that the civilian population, to the extent possible and practicable, is properly provided for in terms of accommodation, hygiene, health, safety and nutrition.' 63 Even if a supposed evacuation results in the return of the civilian population after the cessation of hostilities, it will still not be a lawful evacuation if the civilian population is not properly taken care of during the evacuation.
The ECCC also dealt with the question of the justification of imperative military reasons for forced transfer or deportation in Case 002/01. 64 This case concerned the Khmer Rouge's mass transfer of civilians from urban areas such as Phnom Penh to the countryside. 65 The Khmer Rouge had an explicit policy of removing civilians from captured villages and towns to deprive the enemy of the civilians' labour. 66 The tribunal found that these transfers could not be justified by imperative military reasons. 67 In the specific case of the transfer of the population from Phnom Penh, the defendants argued that the transfer was justified by the imperative military reason of providing labour for military-related manufacturing and of preventing the US from bombing a heavily populated Phnom Penh. 68 The tribunal quickly rejected this justification as a 'clear deception' on the basis that the Khmer Rouge had previously stated that the evacuation to the countryside was part of a larger economic policy to reinvigorate the rural economy and that the evacuation had been carried out in a violent manner that resulted in more deaths than any US bombing was likely to. 69 The ECCC's analysis echoes that of the ICTY on this question. Both tribunals hold that a particularly violent or persecutory supposed evacuation can invalidate any imperative military reasons justification. In addition, they both require that the evacuation be temporary and that the civilians be returned after the cessation of hostilities.
In sum, the jurisprudence of international criminal tribunals establishes several detailed requirements for a forcible transfer or deportation to be justified as an evacuation for imperative military reasons. First, there must actually be a threat to military operations present in the place from which the civilians are transferred. Second, the threat must be overriding and relate to a military operation that is itself imperative in nature. Third, the evacuation must be conducted in a manner consistent with international law, consistent with an evacuation planned spontaneously because of an immediate military need, and conducive to the return of the civilian population after the cessation of hostilities. Specifically, the population's basic needs must be provided for during the evacuation, the evacuation must not be the result of advanced planning long before any military threat, and the armed forces must not deliberately destroy the homes and belongings of the evacuated civilians. Fourth, the civilian population must actually be returned to the place from which they were evacuated after the cessation of hostilities in that specific area. nition of the exception for imperative military reasons. Other domestic codes simply parrot the language of either the Geneva Conventions or the Rome Statute and are similarly unlikely to assist in the elaboration of the definition. 74 Domestic codes that depart from the exact wording of the Geneva Conventions or Rome Statute generally do so in a way that either provides little precision to the definition of the exception or provides an emphasis on a particular aspect of the exception. For example, the Canadian Law of Armed Conflict Manual carefully lays out the requirement that, 'if [civilians] do have to be displaced, arrangements must be made, if possible, for their shelter, hygiene, health, safety and nutrition.' 75 This emphasis on the provision of basic needs to the evacuated civilian population demonstrates both that forcible transfer or deportation of the civilian population may only occur in exceptional cases and that an 'evacuation' that fails to provide for civilians or deliberately places them in a position where their basic needs cannot be provided for cannot be a lawful evacuation for imperative military reasons.
State practice
In addition, prosecutions of crimes committed during the Yugoslav war in the domestic courts of Bosnia and Herzegovina provide clarification of the definition of imperative military reasons. In The Prosecutor's Office of Bosnia and Herzegovina v Savić, the Court of Bosnia and Herzegovina was faced with the mass forcible transfer of the Bosnian Muslim population from the village of Drinsko. 76 The court held that the forcible transfer could not be justified as an evacuation for imperative military reasons because it occurred in the context of a widespread and systematic attack against the very civilian population that was transferred. 77 There could be no imperative military reason for the forcible transfer because the only reason the military was in Drinsko was to terrorise and drive out the civilian population of Bosnian Muslims. 78 Therefore, a forcible transfer in the context of a widespread and systematic attack on the civilians who are transferred cannot be justified by imperative military reasons.
In The Prosecutor's Office of Bosnia and Herzegovina v Mitar Rašević and Savo Todović, the Court of Bosnia and Herzegovina reiterated the importance of there being actual military operations in the area in question for the justification of imperative military reasons to apply. 79 The court was faced with the forcible transfer of non-Serb Bosnian civilians from various parts of Bosnia to the prison at KP Dom. 80 Because there were no active military operations in the areas from which the civilians were transferred, the court held that these transfers could not be lawful evacuations for imperative military reasons. 81 A justification of imperative military reasons requires, at the very least, that there actually be military operations that benefit from the transfer of the civilians.
In general, State practice on the evacuation for imperative military reasons justification provides important emphasis and practical application of the principles established by international criminal tribunals. in a large majority of domestic military and criminal codes demonstrates that it is generally accepted as one of very few justifications for this grave breach. 82 The description of the requirements for a lawful evacuation for imperative military reasons in the Canadian Law of Armed Conflict Manual demonstrates that States emphasise the protection of the civilian population during the evacuation. 83 The domestic case law of Bosnia and Herzegovina puts an important emphasis on the actual presence of military operations in the area and establishes that a forcible transfer in the context of a widespread and systematic attack against the civilian population cannot be justified by imperative military reasons. 84
The practice of international and regional human rights organisations
Because forcible transfer or deportation of the civilian population infringes on many basic human rights, the practice of international human rights organisations is particularly relevant to the question of exceptions to its prohibition. This practice serves to further the understanding of the relevant "principles and rules of international law" as contemplated by Article 21 of the Rome Statute. 85 The latter provision expressly enjoins the ICC to ensure that its decisions are 'consistent with internationally-recognized human rights' . 86 Therefore, when the legal requirements under the principles of the international law of armed conflict are unclear, the Court must turn to relevant decisions of international and regional human rights bodies. Although there is some question in the scholarly debate as to whether human rights law can be directly applied during armed conflict, 87 the ICC has not hesitated to apply human rights law to its adjudications of crimes committed during armed conflict. 88 In particular, forcible transfer or deportation of the civilian population is a severe infringement on the right to freedom of movement and, therefore, the practice of organisations that study and enforce the implementation of that right is particularly relevant to inform a tribunal's understanding of the requirements for unlawful forcible transfer or deportation. 89 A forcible transfer or deportation forces an individual to move to a place where they have not chosen to go. The victims' freedom of movement is, therefore, completely restricted. They can neither stay where they were before nor move to any other new place of their choosing.
Article 12 of the International Covenant on Civil and Political Rights (ICCPR) provides that '[e]veryone lawfully within the territory of a State shall, within that territory, have the right to liberty of movement and freedom to choose his residence.' 90 The ICCPR further provides that any restrictions on this right must be 'provided by law, necessary to protect national security, public order (ordre public), public health or morals or the rights and freedoms of others, and consistent with other rights'. 91 The United Nations Human Rights Committee's General Comment No. 27 on Freedom of Movement provides a framework for the application of these requirements on a restriction on freedom of movement, such as a forcible transfer or deportation. 92 On the specific requirement of provision by law, the General Comment states that the law must explicitly spell out the conditions under which the freedom of movement may be restricted and must not allow for 'unfettered discretion'. 93 The General Comment interprets the requirement of necessity to include a requirement that any infringement on the right be proportional to the legitimate end achieved by the infringement. 94 Therefore, all infringements on the freedom of movement must be the least intrusive means to achieve the end and must be applied in a manner that is the least intrusive and restrictive on other rights. States must explain the reasons for the restriction to all persons affected and impose the restrictions in the most expeditious manner possible. 95 Importantly for forcible transfers and deportations that can often be conducted on the basis of ethnicity or religion, the requirement that all restrictions be consistent with other rights in the ICCPR includes the right to non-discrimination and, therefore, requires that restrictions not be made on the basis of characteristics such as race, sex, religion, or national origin. 96 In its considerations of individual complaints under the mechanism established by the First Optional Protocol to the ICCPR, the Human Rights Committee has further clarified the requirements for legally justified restrictions on freedom of movement. The Committee has consistently interpreted proportionality and necessity in a strict and fact-dependent manner. It has found that measures infringing on the freedom of movement were proportional and necessary only in rare circumstances. For example, in Peltonen v Finland, it found the refusal to renew a passport and its accompanying consequences on freedom of movement to be lawful when the renewal was refused because the applicant had failed to perform his mandatory military service. 97 The Committee found that this restriction on his freedom of movement was necessary and proportionate for the protection of national security and public order because the drafting history of the ICCPR explicitly contemplated and condoned restricting the freedom of movement as a means of ensuring that citizens perform their required national service. 98 However, in Sayadi and Vinck v Belgium, the Committee found that restrictions on the right to leave a country on the basis that a person was listed on a UN sanctions list for terrorrelated activities was not sufficiently proportional or necessary. 99 The Committee reasoned that there was insufficient evidence that the individuals affected actually constituted any threat to national security or public order. 100 In this case, Belgium had placed two individuals on the UN list prior to a domestic criminal investigation into terrorism-related charges that were eventually dismissed. 101 Despite this dismissal and Belgium's repeated attempts to have them removed from the UN list, they remained on it and the related travel sanctions continued to be applied. The Committee held that the restriction on the freedom of movement was, therefore, insufficiently necessary and proportionate for national security reasons because the individuals were not actually threats to national security. 102 The Committee further emphasised the fact-dependent nature of the proportionality analysis in González del Río v Peru. 103 In this case, the Committee was faced with the question of whether a ban on an individual leaving a country during the course of criminal proceedings against him could be a violation of his right to freedom of movement. 104 Despite stating that, in theory, a restriction on an individual's right to leave a country because of criminal proceedings against him would be necessary and proportionate to protect public order, the Committee held that the restriction was not necessary and proportionate in this specific case because the judicial proceedings against him had been unduly delayed and, therefore, he had been prohibited from leaving his country for a disproportionate amount of time. 105 Therefore, a restriction on freedom of movement must not only be necessary and proportionate to meet a legitimate end in theory, but must be so under the specific, individual circumstances of the case.
Article 22 of the American Convention on Human Rights provides that 'every person lawfully in the territory of a State Party has the right to move about in it, and to reside in it subject to the provisions of the law' and that 'every person has the right to leave any country freely, including his own.' 106 Similarly to the ICCPR, it states that any restriction to this right must be 'pursuant to a law to the extent necessary in a democratic society to prevent crime or to protect national security, public safety, public order, public morals, public health, or the rights or freedoms of others' . 107 In Ricardo Canese v Paraguay, the Inter-American Court of Human Rights held that a ban on leaving the country during the course of criminal proceedings against a person became disproportionate and unnecessary when those criminal proceedings lasted an unduly long time. 108 In this case, the individual had been prohibited from leaving his country for more than eight years during the course of criminal proceedings against him that the Court determined were unduly delayed. 109 In addition, the Court determined that the individual was not actually at risk of leaving the country to evade the criminal proceedings against him because he had actually left the country several times during the proceedings and had returned. 110 The Inter-American Court of Human Rights' analysis in this case took careful account of the specific situation of the individual affected, which indicates that a proportionality analysis for a restriction on the freedom of movement must be carefully calculated to the specific situation.
Article 2 of Protocol 4 to the European Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention) provides for a similar right to freedom of movement and also only allows for restrictions on the right when they 'are in accordance with law and are necessary in a democratic society in the interests of national security or public safety, for the maintenance of ordre public, for the prevention of crime, for the protection of health or morals, or for the protection of the rights and freedoms of others' . 111 The case law of the European Court of Human Rights (ECtHR) that is tasked with enforcing the European Convention provides useful analysis of the right and potential restrictions to it.
For example, in Raimondo v Italy, the ECtHR elaborated on the requirements for a restriction to be 'in accordance with the law' . 112 In this case, the Court was faced with the question of whether house arrest for an individual awaiting criminal trial was a violation of the right to freedom of movement. 113 The Court held that, even though house arrest for an individual in this situation was theoretically proportional and necessary, the measure had violated the individual's rights because he was not informed of the reason for his house arrest for at least the first five months of his arrest. 114 The measure could not have been properly in accordance with the law when the individual had not been informed of any legal decision or statute that mandated the restriction. 115 Therefore, a measure restricting freedom must not only be made in accordance with a legal proceeding, but the individual affected must also be informed of the decision or law justifying the restriction.
ECtHR jurisprudence also provides useful, relevant, and in-depth analysis of the concept of proportionality and necessity in a democratic society. In Gochev v Bulgaria, the Court was asked to determine whether the confiscation of a passport and the corresponding consequences on an individual's ability to travel was proportional to the end achieved. 116 In this case, the passport had been confiscated as punishment for unpaid debt and to respect the rights of an individual's creditors. 117 The Court held that, whether or not protection of the rights of creditors can justify such a restriction on freedom of movement, the length of time that the individual had been without his passport had rendered the restriction disproportionate after a certain amount of time.
The Court also considered the question of the duration of the restriction in Luordo v Italy and came to a similar conclusion. 118 individual had been forbidden from moving from his home and moving into another home during the course of bankruptcy proceedings against him. 119 The Court held that, in theory, the restriction could be justified by the need to ensure that the individual could be contacted during the proceedings, but that the proceedings had lasted so long that the restriction was no longer proportional to the end achieved. 120 This indicates that a proportionality analysis to determine the lawfulness of a restriction of the right to freedom of movement requires an in-depth analysis of the specific circumstances of the individuals affected, and cannot be conducted in the abstract.
The cases of Olivieira v Netherlands 121 and Labita v Italy 122 reiterate the importance of taking into account individual circumstances in the proportionality analysis. In Olivieira v Netherlands, the Court was faced with a legal decision that prohibited a specific individual from entering a specific area of the city of Amsterdam because the drug trade and drug use were prevalent in the area of the city and the individual had a history of drug use and refusing to heed police orders to cease his illegal and disruptive activities. 123 The Court held that this restriction was proportionate to the need to preserve social order in an area of the city that was facing an emergency caused by excessive and often violent crime. 124 In particular, the Court held that the restriction was proportionate because the individual affected did not live or work in the area that he had been prohibited from entering and, therefore, the actual restriction on his rights and daily life was insignificant in proportion to the social good caused by the restriction. 125 Similarly, in Labita v Italy, the Court took into account the circumstances of the individual affected to determine the proportionality of the restriction. 126 In this case, the Italian government had severely restricted an individual's right to move within his city and his country (including, among other restrictions, requiring him to notify the authorities whenever he left his home and requiring him to be home by 8 p.m. every evening) because he was suspected of being a member of the Mafia. 127 The Court held that, although restricting the freedom of movement of suspected Mafia members could theoretically be necessary and proportional, the restrictions were not justified in the case because there was inadequate evidence that he was actually a member of the Mafia. 128 A court had acquitted the individual of all crimes relating to Mafia membership and the only remaining evidence against him was his familial connection to the Mafia. 129 This decision demonstrates that the actual benefit to the public order of the restriction on a specific individual must be proportionate to the limitation on the right to freedom of movement on the specific individual.
Summing up, the practice and treaty law of international and regional human rights organisations generally indicates that there are three basic requirements for the lawfulness of a restriction on the right to freedom of movement: 1) the restriction must be made in accordance with the law; 2) the restriction must be necessary and proportionate to accom- plish a legitimate end; and 3) the restriction must be consistent with other rights. The requirement of accordance with the law means not only that the restriction be made as a result of a legal process or decision, but also that the individual affected have access to the legal decision or document granting the restriction and that the law not allow for excessive discretion. The proportionality of the restriction must be determined on the basis of the specific facts of the case and must take into account the actual effects on the individual's rights and daily life and the concrete legitimate end achieved by the restriction. The rights that must be respected in the course of the restriction include the right to non-discrimination on the basis of race, sex, religion, or national origin.
In the specific context of forcible transfer or deportation of civilians for imperative military reasons, this jurisprudence and related practice indicate that such acts must: 1) be taken as a result of a public decision by a person or entity with the legal authority to take such decisions; 2) be proportional to the actual military objective achieved by the action; and 3) not be taken on a discriminatory basis or in a way that unnecessarily infringes other rights. To the extent possible, the legal decision enabling the transfer or deportation must be made available to all individuals affected by the act and must clearly describe the reasons for the transfer or deportation and exactly what measures will be taken. The proportionality analysis must be made with careful consideration of the concrete effects on the civilians and the concrete military objective achieved. This analysis should include aspects such as the family and economic situation of the civilians affected. The other rights to be taken into account include the right to non-discrimination as well as the right to family life, the right to freedom from inhumane treatment, and the right to life.
Conclusion
The drafting history of the Geneva Conventions, the jurisprudence of international criminal tribunals, the practice of States, and the practice of international and regional human rights organisations establish five basic elements of the legal test for a forcible transfer or deportation of the civilian population to be justified as an evacuation for imperative military reasons: 1) that there be an actual military threat to a vital military operation present in the area where the civilians reside; 2) that the concrete military end achieved be proportional to the concrete violation of the civilians' rights; 3) that the decision to displace the population be made by a person or entity with the legal authority to take such a decision and, to the extent possible, be clearly announced to the affected population; 4) that the displacement occur in a manner consistent with returning the population after the threat is no longer present and consistent with the protection of the civilians' human rights; and 5) that the civilians be returned to their homes as soon as practicable after the military threat is no longer present.
The presence of an actual military threat requires that there be active combat operations or the reasonably expected imminent arrival of active combat operations in the area in which the civilians reside. 130 For the threat to be to a vital military operation, the operation threatened must be one whose frustration would threaten the entire military's victory in the con- flict. 131 Simply depriving the enemy's military of a distinct military advantage or providing one's own military with a distinct military advantage does not constitute sufficient justification for a forcible transfer or deportation of the civilian population. 132 An analysis of the proportionality between the military advantage achieved and the rights violated requires an examination of the concrete effects of the forcible transfer or deportation. 133 This analysis includes aspects such as the overall conduct of the conflict; the family, economic, and health situation of the individual civilians; and the environment into which they will be transferred. 134 The ability of a military commander to weigh all of these factors to make a battlefield decision will, of course, be limited compared to decisions made in peacetime. Nonetheless, an evacuation taken with no consideration of these factors would be unlawful.
Because of the nature of the rights affected by a forcible transfer or deportation, the action must be taken on the basis of a decision made by a person or entity with the legal authority to make such a decision. 135 To the extent possible in war, the decision must be announced to the civilians affected. 136 This is vital to ensure that such decisions are not made capriciously or with hidden discriminatory intent.
The conduct of the displacement itself must not prejudice the ability of the civilians to return to their homes and businesses after the military threat is no longer present. 137 Actions such as the burning down of homes and businesses and the confiscation of private property must not be taken as they make it difficult for the civilian population to re-establish their lives upon return. 138 In addition, the displacement must not take place in an atmosphere of terror that would discourage the civilians from returning to their homes. 139 The conduct of the displacement must also respect the human rights of the civilians to the extent practicable. 140 These rights include the right to non-discrimination, so a forcible deportation or transfer taken on the basis of the ethnicity or religion of the civilians could not be legally justified. 141 The civilians must actually be returned to the place from which they were displaced because a displacement that becomes permanent would be an explicit violation of the Geneva Conventions. 142 The return must occur when military threats and hostilities have ceased in the specific area from which the civilians were displaced and may occur before all hostilities in the conflict have ceased. 143 
